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Petitioner Unters Lov asks this Court to review the decision 

of the court of appeals referr d to in section B. 

B. COURT OF APPEAL DECISION 

Petitioner seeks revi w of the published court of appeals 

decision in State v. Love, Wn. App. _, 309 P.3d 1209 (2013), 

filed September 24, 2013, nd the order denying the motion for 

reconsideration, filed Octob r 22, 2013, attached as appendices A 

and B to this petition. 

C. ISSUES PRESENTE FOR REVIEW 

1. Whether the t ial court violated Love's constitutional 

right to a public trial by tak ng "for-cause" challenges at a private 

bench conference? 

2. Whether the cpurt violated Love's constitutional right 

to a public trial where it to~k peremptory challenges based on a 

! 

piece of paper passed back land forth between the parties? 

3. Whether the t ial court violated Love's constitutional 

right to be present at all ritical stages of trial, where the court 

called the attorneys up to he bench for a private conference at 

which the court took "for-ca se" challenges? 
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4. Whether thee idence was insufficient to convict Love 

of second degree theft, alleg dly committed against Jennifer Lail? 

D. STATEMENT OF TH~ CASE 
I 
I 

1. Jury Selection I 

I 

Unters Love was con icted of six counts of second degree 

theft and one count of bail ju ping, following a jury trial in Spokane 

county superior court. CP 6 -90, 95-106, 107-108. Jury selection 

in this case occurred on Apri 9, 2012. 

After the completion of general questioning, and at the 

court's direction, the court a dressed "for-cause" challenges at the 

bench: 

THE COURT Counsel, why don't you 
approach. , 

I 

(The following! bench conference was held 
outside the hearing o~ the jury.) 

I 

THE COURTj This is the mic for her 
headphones (indicatilg). 

I 

MR. KNOX [deWense counsel]: Hello. 
I 
I 

THE COURT: Any for-cause challenges? 

MR. KNOX: Fi een. 

THE COURT: Fifteen? Any objection? 

MR. GAGNON [prosecutor]: For cause, 18? Is 
that what you -

-2-



THE COURT: 

MR. KNOX: 0 

MR. GAGNON: I think that's -the state has no 
objection to No. 15 being struck for cause. 

I 

THE COURT: m-hm. Any others? 

MR. KNOX: N 

MS. ELDER [co-prosecutor]: 
objection. 

Yeah, no 

MR. GAGNON: The state has no objection to 
No. 30 being struck f r cause. 

THE COURT: Okay. Anyone else? 

RP 132-33. 

Still at the bench, he parties and the court thereafter 

questioned whether Juror o. 28 was blind, whether Juror No. 32 

was paying attention, the q estion of alternates and whether Juror 
i 

11 should be excused for al business trip, which the court decided 
I 

against. RP 133-34. The r~cord next indicates: 
i 

(Bench conference ·c~ncluded.) 

(Peremptory challenge process is being conducted). 
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THE COURT: This p ocess generally takes a couple 
minutes, so if you w nted to stand and stretch, talk 
quietly amongst yours lves, feel free. 

(Peremptory challeng s continuing). 

THE DEFENDANT: Your Honor, may I - may I 
approach the bench? 

THE COURT: No. 

THE DEFENDANT: Please, may I approach the 
bench, your Honor? 

THE COURT: No. 

THE DEFENDANT: Mr. Knox cannot represent this 
case. 

THE COURT: Sir, if ou say one more word ... 

(the defendant sat do n) 

(Juror No. 28 is audib y talking on a cell phone). 

THE COURT: Okay. I think we have jury selected, 
so please be seated. 1 

RP 135. I 

The clerk then instru~ted that Juror No. 4 would be coming 
! 

out of the juror box, while "~s. Fall" would be going in, in addition to 

two alternates: I 

THE CLERK: We nly have one juror that we're 
going to be removing from the jury box back there as 
far as the 12 jurors hat will be selected. And Juror 
No. 4, Mr. Patterso , if you could step down and 
come stand by Tracy or have a seat in the front row. 
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JUROR NO.4: I can. 

THE CLERK: And th n also Jurors No. 13 and 14, if 
you can have a seat in the front row also. Actually, 
Ms. Fall, if you woul n't mind taking the seat back 
there along the back row, that will give us our final 
jury for trial. 

THE CLERK: Oh, e do have two alternates. I'm 
sorry. Mr. Porter, Ju r No. 14 - I didn't do that very 
well, did I? 

JUROR NO. 14: Do ou want me to go back? 

THE CLERK: If you could take the first seat there, 
you're our first altern te. And then Ms. Bottelli, Juror 
No. 16, you'll be the ext alternate. 

Sir, if you co ld just move one more seat, 
please. 

THE COURT: All right. Everyone else in the 
courtroom is excused for the day. 

RP 135-36. 

Several days later, ~ sheet of paper entitled "Record of 
! 

Jurors" was filed in the su erior court file. CP 109-111. It has 

various markings on it by the prosecutor and defense counsel, 

apparently indicating the pa ies' juror challenges. CP 111. 
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2. State's Eviden e of Jennifer Lail Count 

individual stole property or s rvices of another exceeding $750.00. 

RCW 9A.56.040. For one of the second degree theft charges 

levied against Love, the st te showed only that the complainant, 

Jennifer Lail, gave Love money order for $500.00 and a 

postdated check for $1,200. 0- which Lail subsequently cancelled 

3. 

Love made three arg ments on appeal. First, Love argued 

that his right to a public tria was violated because the parties and 

the court conducted "for-e use" and peremptory challenges at a 

private bench conference. i Brief of Appellant (BOA) at 9-12; 
! 

Supplemental Brief of Ap~ellant (SBOA), at 3-6. As an initial 

matter, the court of appeal, did not agree the record showed that 

I 

peremptory challenges wer~ conducted at the sidebar. Appendix A 

at 4 ("The transcript clearly showed that the sidebar conference 
I 

ended at the conclusion oft e challenges for cause"). Regardless, 

the court held its analysis ould not change had the record shown 

that peremptories were in fa t conducted at sidebar. Appendix A at 

4. 
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Importantly, despite the state's argument to the contrary, the 

court of appeals assumed he sidebar conference constituted a 

courtroom closure for purpo es of State v. Bone-Club, 128 Wn.2d 

254, 906 P.2d 325 (1995). ppendix at 6 (noting other states have 

concepts of "limited closure" that may be suggestive to Washington 

courts in this context, citing r example, Commonwealth v. Cohen, 

456 Mass. 94, 921 N.E.2d 906 (201 0)). Nonetheless, the court 

held under the "experience nd logic" test of State v. Sublett, 1 that 

neither "for-cause" nor per mptory challenges are required to be 

conducted in open court. A pendix A at 7-11. 

Love filed a motion f r reconsideration in which he altered 

his argument slightly. hile he maintained the "for-cause" 

challenges taken at the priv te sidebar violated his public trial right, 

he argued the process by w ich peremptory challenges were taken 

- by passing a sheet of p per back and forth - also violated his 

public trial right. He did not seek reconsideration of the court's 

reading of the record rtgarding peremptories. 

Reconsideration (MR) at 2, .1, 3-6. 

1 State v. Sublett, 176 Wn.2 58, 292 P.3d 715 (2012). 
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Substantively, Love rgued the courts' decision conflicted 

with this Court's decision in State v. Strode,2 State v. Wise3 and 

Division ll's decision in Sta v. Wilson. 4 MR at 3-6. Division Ill 

denied the motion for 

however. Appendix B. 

nsideration without further analysis, 

Second, Love argued on appeal that his right to be present 

at a critical st~te of the pro eeding was violated when the parties 

conducted "for cause" an peremptory challenges outside his 

presence at the bench conf renee. BOA at 12-17. As indicated, 

the court did not agree the record showed peremptory challenges 

were conducted at sidebar. Appendix at 4-5. Regarding Love's 

right to be present while "f r-cause" challenges were conducted, 

the court did not decide hether Love established he was not 

present. Appendix A at 12, .9 ("If 'present' means standing beside 

counsel he might be corre t, ... "). Instead, the court held Love 

failed to establish manifest onstitutional error allowing him to raise 

the error for the first time on appeal. Appendix A at 11. 

2 State v. Strode, 167 Wn.2 222, 217 P.3d 310 (2009). 

3 State v. Wise, 176 Wn.2d , 288 P.3d 1113 (2012). 

4 State v. Wilson, 174 Wn. pp. 328, 298 P.3d 148 (2013). 
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As indicated, Love did not seek reconsideration of the court's 

reading of the record regard ng peremptory challenges. However, 

he argued the court's deci ion in regard to Love's right to be 

present during "for cause" hallenges conflicted with this Court's 

decision in lrby, 5 in that the appellate court applied the wrong test 

to show prejudice. MR at -8. Again, however, the court denied 

the motion without analysis. 

Third, Love argued o appeal that the state failed to prove 

the value element of the Jennifer Lail theft count, because the 

state's evidence consisted o a postdated check that was cancelled 

before it became due. BO at 17-20. In rejecting this challenge, 

the court relied in part on t is Court's decision in State v. Easton, 

69 Wn.2d 965, 422 P.2d 7 (1966). Appendix A at 12-15. In the 

motion for reconsideration enied by Division Ill, Love argued the 

court's decision conflicted ith this Court's decision in State v. 

State v. Bradley, 190 Was . 538, 69 P.2d 819 (1937). MR at 8; 

Appendix B. 

5 State v. lrby, 170 Wn.2d 8 4, 246 P.3d 796 (2011). 
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E. REASONS WHY RE lEW SHOULD BE ACCEPTED AND 
ARGUMENT 

1. THIS COURT HOULD ACCEPT REVIEW BECAUSE 
DIVISION Ill'S DECISION CONFLICTS WITH THIS 
COURT'S DECISIONS IN STATE v. STRODE AND 
STATE v. WI E AND DIVISION II'S DECISION IN 
STATE v. WILSON. 

As the appellate cou correctly noted jury selection in a 

criminal case is considered part of the public trial right and is 

typically open to the public. State v. Strode, 167 Wn.2d 222, 227, 

217 P.3d 310 (2009). More ver, whether or not a particular portion 

of a proceeding is required t be held in public is determined by use 

of the "experience and logic' test. State v. Sublett, 176 Wn.2d 58, 

292 P.3d 715 (2012). Howev r, contrary to Division Ill's conclusion, 

Strode, Wise, the "experie ce and logic" test and Division ll's 

decision in Wilson actually upport the conclusion that "for-cause" 

and peremptory challenges ust be made in open court, not at a 

private bench conference or by passing a sheet of paper back and 

forth. 

There are no Washin ton cases directly on point. However, 

this Court's decision in Str de supports the conclusion that the 

public trial right attaches to "for-cause" challenges. In that case, 

jurors were questioned, and "for-cause" challenges were 
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conducted, in chambers. This Court treated the "for-cause" 

challenges in the same man eras individual questioning and held 

their occurrence in chamber violated the public trial right. Strode, 

167 Wn.2d at 224,227, 231. 

Division ll"s recent in Wilson also supports the 

conclusion that the public tri I right attaches to both "for-cause" and 

peremptory challenges. Th re, the court applied the experience 

and logic test to find that the administrative excusal of two jurors for 

sickness did not violate the defendant's public trial rights. The court 

noted that historically, the ublic trial right has not extended to 

hardships the court may ake administratively before voir dire 

begins. But in doing so, the court expressly differentiated between 

the administrative excusal a issue and a jury selection proceeding 

involving the exercise of "f r-cause" and peremptory challenges, 

which the court said histori lly, occur in open court. Wilson, 174 

Wn. App. at 342. Thus, under Wilson's application of the 
I 

experience prong of the ex erience and logic test, "for-cause" and 

peremptory challenges histo ically are done in open court. 

Also, logically, ex rcising peremptory and "for-cause" 

challenges in open court implicates the core concerns of the 

constitutional right to a publi trial - basic fairness to the defendant, 

-11-



in that it helps to ensure a air jury is selected, and to remind the 

trial court of the importanc of its functions. See Sublett, 176 

Wn.2d at 72. 

And although pere ptory challenges may be made for 

almost any reason, openne s still fosters core values of the public 

trial right to ensure that th re is no inappropriate discrimination 

occurring. Thus, it is just a important for the public to be able to 

scrutinize the parties' exerci e of peremptory challenges as it is for 

"for-cause" challenges. 

Moreover, contrary t the court of appeals, the fact the jury 

information sheet was ma e part of the record here does not 

remedy the public trial rig t violation with regard to the parties' 

exercise of peremptories. S e Appendix A at 9-10. At the outset, it 

would be difficult for a Ia person to understand the document. 

Written notations are mad in various places on the document, 

some of which are difficult t discern. CP 109-111. Specifically, it 

might be difficult for memb rs of the public to understand what is 

meantby"D1"or"P1." CP 09-111. 

Court in Wise found the 

defendant's public trial right was violated by individual questioning 

of jurors in chambers, eve though the questioning was recorded 
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and transcribed. State v. ise, 176 Wn.2d 1, 288 P.3d 1113 

(2012). Accordingly, applyi g this Court's reasoning in Wise, the 

filing of the juror information heet here was not sufficient to protect 

the core values of the pu And whether, "[m]ost 

parties, in fact, would pro ably rather not have a challenge for 

cause made in the presen e of the juror in case the challenge 

failed,''6 a less restrictive alt rnative would be to excuse the jurors, 

rather than the public. 

Finally, in rejecting right challenge, the 

appellate court placed und e emphasis on State v. Thomas, 16 

Wn. App. 1, 13, 553 P.2d 1 57 (1976), which found no merit to the 

defendant's challenge to ecret, written peremptory challenges. 

Importantly, Thomas predat s State v. Bone-Club, 128 Wn.2d 254, 

906 P.2d 325 (1995), by ne rly twenty years and fails to apply the 

experience and logic test no required by this Court under Sublett. 

Because Division Ill' decision conflicts with several of this 

Court's decisions, as well s Division ll's decision in Wilson, this 

Court should accept revie . RAP 13.4(b)(1), (2). Whether the 

public trial right extends to the "for-cause" and peremptory 

challenge portion of voir di e is also an issue of substantial public 

6 Appendix A at 8. 
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interest as it is a vital part o voir dire that occurs in every case in 

13.4(b)(4). 

2. THIS COUR SHOULD ACCEPT REVIEW 
BECAUSE Dl ISION Ill'S DECISION CONFLICTS 
WITH THIS C URT'S DECISION IN STATE v. IRBY. 

Before "for-cause" ch llenges, the court expressly directed 

counsel to approach the bench: "Counsel, why don't you 

approach." RP 132 (empha is added). The parties and the court 

conference. RP 132-33. he record indicates the parties could 

scarcely hear each other an that the conference was held outside 

the hearing of the jury. RP 132-33. This process violated Love's 

right to be present at a critic I stage of the proceeding as much as 

the email exchange in lrby. BOA, at 12-17; see also People v. 

Williams, 858 N.Y.S.2d 147, 52 A.D.3d 94, 96-97 (2008) (exclusion 

of defendant from sidebar conference where jurors excused by 

agreement violates right to e present; court refused to speculate 

that defendant could overhe r conversations). 

In rejecting Love's c allenge, Division Ill found he had not 

shown prejudice because hi counsel successfully challenged two 

jurors for cause. Appendix, at 12. Under !IQ.v, however, this is not 

the test for prejudice. 
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The state bears the b rden of proving beyond a reasonable 

doubt that the error is harml ss. lrby, 170 Wn.2d at 885. In finding 

lrby's absence from jury election prejudiced him, this Court 

considered whether the sa e jurors would have inevitably sat on 

the jury regardless of lrby's articipation and concluded the answer 

was no. kQy, at 886-87. Ac ordingly, the state could not show the 

error was harmless. kL 

The same is true her , as there is a possibility juror 15 could 

have served on the jury. lthough defense counsel successfully 

challenged this juror for cause, he did so in Love's absence. It is 

possible that Love's partici ation would have made a difference 

regarding defense counsel' decision to challenge this juror. This 

juror fell within the range f jurors who ultimately comprised the 

jury, as the two alternates ere numbers 14 and 16. Had Love 

been able to participate in selecting his own jury, he could have 

later exercised peremptory hallenges that were not utilized to have 

juror 15 sit on the jury. 

Because Division Ill id not apply the same test as used by 

this Court in lrby, this Court should accept review. RAP 13.4(b)(1). 

This Court should also a cept review as the issue involves a 

significant question of law u der the state and federal constitutions. 
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RAP 13.4(b)(3). 

3. THIS COUR SHOULD ACCEPT REVIEW 
BECAUSE Dl ISION Ill'S DECISION CONFLICTS 
WITH THIS OURT'S DECISION IN STATE v. 
BRADLEY. 

Love argued the stat failed to prove the value element of 

the theft count involving Jen ifer Lail, because the state's evidence 

involved a postdated check hat was cancelled before it came due. 

In rejecting this argument, D vision Ill relied on State v. Easton, 69 

Wn.2d 965, 422 P.2d 7 (19 6). There, a stolen check with a face 

value of $95.00 was cane lied before the defendant had the 

opportunity to cash it. H ever, the lower court's reliance on 

Easton was misplaced, as it did not involve a postdated check that 

was cancelled before its due date. In Bradley, this Court described 

a postdated check as "wort Bradley, 190 Wash. at 546-47. 

This Court should therefore ccept review, as the court of appeals 

decision conflicts with this C urt's decision in Bradley regarding the 

worthlessness of postdated hecks. RAP 13.4(b)(1). 

F. CONCLUSION 

This Court should review of the public trial right 

issues because Division Ill's decision conflicts with decisions of this 
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Court, namely Strode and ise, as well as Division ll's decision in 

Wilson. RAP 13.4(b)(1 ), (2). 

of substantial public interest as this 

Court's recent acceptance of other cases with similar issues 

indicates. See~ State v. lert, 169 Wn. App. 766, 282 P.3d 101 

(2012), review granted, 176 n.2d 1031 (2013) (S. Ct. No. 87844-

7) (Whether the trial court i this criminal prosecution violated the 

defendant's constitutional ri ht to a public trial by conferring with 

counsel (but not the defend nt) in chambers about whether some 

prospective jurors should b dismissed); State v. Njonge, 161 Wn. 

App. 568, 255 P.3d 753 (2 11), review granted, 176 Wn.2d 1031 

(2013) (S. Ct. No. 86072-6) (Whether in this criminal prosecution 

the trial court violated the de endant's constitutional right to a public 

trial when it closed the cou room to spectators while considering 

and ruling on the dismis al of some prospective jurors for 

hardship). 
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This Court should a so accept review of the right to be 

present issue and sufficienc of the evidence claim, as Division Ill's 

decision on both conflicts ith this Court's decisions in lrby and 

Bradley, respectively, and ·nvolves a significant question of law 

under the state and federal onstitutions. RAP 13.4(b)(1 ), (3) . 
............ 

-\ \ ;,l 

Dated this~ day f November, 2013. 

, BROMAN & KOCH 

DANA . NELSON, WSBA 28239 
Office I No. 91051 
Attorne s for Appellant 
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APP NDIXA 

No. 30809-0-111 



FILED 
Sept. 24, 2013 

In the Office of the Clerk of Court 
W A State Court of Appeals, Division III 

IN THE COURT OF APPEALS F THE STATE OF WASHINGTON 
DMSONTHREE 

STATE OF WASHINGTON, 

Respondent, 

v. 

UNTERS L. LOVE, 

Appellant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

No. 30809-0-III 
consolidated with 3081 0-3-III; 
30811-1-III 

PUBLISHED OPINION 

KORSMO, C.J. -Mr. Unters Love hallenges his conviction for six counts of 

second degree theft and one count of bail urn ping on the basis that the court erred in 

considering his challenges for cause at sid bar during jury selection. He also argues that 

he should have been present at the sidebar conference and that a postdated check that was 

cancelled before it came due had no value under our theft statute. We conclude that the 

court did not close the courtroom, Mr. Lo e has not shown that his due process claim was 

manifest, and that the check did have valu at the time it was acquired. Accordingly, we 

affinn the convictions. 



No. 30809-0-III consolidated with; 30810-3 III; 
30811-1-III 
State v. Love 

The noted charges were filed in thre different cause numbers, but all of the 

matters proceeded to a single jury trial. Mr. Love was represented by counsel, although 

their relationship appeared on the record to e strained on occasion. 

At the conclusion of voir dire, the tri I judge called the attorneys forward for a 

bench conference to discuss challenges for a use; the record does not reflect whether Mr. 

Love joined the conference. Defense couns 1 challengedjurors 15 and 30 for cause; the 

. prosecutor had no objection and the courts ck the two jurors for cause. Counsel also 

discussed three other jurors, but no challen es were raised to those jurors after it 

appeared they were too far down the list to nd up serving on the panel. Counsel also 

both assented to the trial judge's suggestion that two alternates be used. The court 

reporter then noted that the bench conferen e concluded. 

At that point, the transcript reads:"( eremptory challenge process is being 

conducted.)" The judge explained to the j ors that this process "generally takes a couple 

minutes, so if you want to stand and stretch talk quietly amongst yourselves, feel free." 

Report of Proceedings (RP) at 134. There ord of jurors shows that the prosecutor 

exercised one peremptory challenge. Defe se counsel waived his peremptory challenges 

and the prosecutor waived further challeng s. Both declined to strike any alternate 

2 



No. 30809-0-III consolidated with; 30810-3 III; 
30811-1-III 
State v. Love 

jurors. 1 

After the judge's remarks inviting th jurors to relax, the transcript reports: 

"(Peremptory challenges continuing.)" RP t 134. The next line of the report of 

proceedings contains the beginning of the fi llowing exchange: 

THE DEFENDANT: Your Honor, ay I-may I approach the bench? 
THE COURT: No. 
THE DEFENDANT: Please, may I pproach the bench, your Honor? 
THE COURT: No. 
THE DEFENDANT: Mr. Knox can ot represent this case. 
THE COURT: Sir, if you say one m reword .... 

(The defendant sat own.) 

RP at 135. 

The essence of the charges against . Love was that he would advertise and sign 

leases with people for residences that he di not own and collect their down payments for 

himself. One of the counts at trial involved a victim, Ms. L. who gave him a postdated 

check along with a $500 money order. She had second thoughts about the transaction 

and cancelled the check before the date on e check; Mr. Love never presented the check 

to the bank. Ms. L. never saw the money o der again. 

1 Although not explained in the reco d, the handwriting on the record of jurors 
suggests that the prosecutor exercised the fi st peremptory strike by drawing a line 
through the name of the juror and putting a 'P 1" next to it. After that, the parties waived 
further challenges by so noting in writing o the form and then signing the document. 
They appear to have acted off of the writte form, which likely was passed back and 
forth. 

3 
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No. 30809-0-III consolidated with; 30810-3 III; 
30811-1-III 
State v. Love 

The jury convicted Mr. Love as char ed. The court imposed a standard range 

sentence term. Mr. Love then timely appeal d to this court. After the decision in State v. 

Sublett, 176 Wn.2d 58, 292 P .3d 715 (20 12) the parties provided supplemental briefing 

concerning that case at our direction. 

YSIS 

This appeal presents a public trial.cl ·m concerning challenges for cause occurring 

at a sidebar conference and a due process cl im arising from Mr. Love's absence from the 

sidebar conference. Mr. Love also challeng s the sufficiency of the evidence to support 

the conviction for theft involving Ms. L. will address the three challenges in the 

noted order.2 

Public Trial 

Mr. Love contends that the court vio ated his Washington Constitution article I, 

section 22 public trial rights by hearing his hallenges for cause at sidebar. He also 

contends that the court erroneously conduct d the peremptory challenges at sidebar as 

well. As to the latter claim, we do not belie e the record factually supports the argument. 

The transcript clearly showed that the sideb conference ended at the conclusion of the 

challenges for cause. The peremptory chall nge process then began. The record simply 

2 Mr. Love also filed a pro se statem nt of additional grounds raising several 
claims. All are without merit and most hav no basis in the record ofthis case. We will 
not further address them. 
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does not suggest that the peremptory challe ge process continued at sidebar after the 

reporter stopped reporting it. 3 However, ou analysis would not change even if the 

peremptory challenges had also been taken t sidebar. There was no improper closure of 

the courtroom. 

Art. I, § 22 guarantees a criminal de£ ndant many trial rights, including the right to 

"a speedy public trial by an impartial jury." The meaning of the "public trial" right has 

been heavily litigated the past several years. In an overly simplified form, it is error 

under § 22 to "close" the courtroom to any spect of a criminal trial that is required to be 

"open." Whether or not a courtroom wasp operly closed is adjudged by application of 

the five factor test set forth in State v. Bone Club, 128 Wn.2d 254,261,906 P.2d 325 

( 1995). Whether or not a particular portion of a proceeding was required to be held in 

public is determined by use ofthe "experie ce and logic" test. Sublett, 176 Wn.2d at 

141.4 Jury selection in a criminal case is co sidered part of the public trial right and is 

typically open to the public. State v. Strode 167 Wn.2d 222, 22 7, 217 P .3d 3 I 0 (2009). 

3 Mr. Love's outburst and attempt to obtain permissi~n to approach the bench 
during the peremptory process clearly dem nstrates Mr. Love was not at the sidebar 
conference. Although speculative, it is like y that this incident occurred because defense 
counsel declined to strike any jurors while t e two men were together at counsel table 
making decisions on exercising peremptory challenges. 

4 Although no opinion gathered mor than four votes, eight of the nine justices 
sitting in Sublett approved the "experience nd logic" test. 
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As explained in the lead Sublett opini n, the "experience and logic" test requires 

courts to assess the necessity for closure by onsideration ofboth history (experience) 

and the purposes ofthe open trial provision logic). Sublett, 176 Wn.2d at 73. The 

experience prong asks whether the practice i question historically has been open to the 

public, while the logic prong asks whether p blic access is significant to the functioning 

of the right. ld. If both prongs are answere affirmatively, then the Bone-Club test must 

be applied before the court can close the co room. ld. 

The prosecutor argues that there was o closure at all because the peremptory and 

cause challenges were all conducted in the o en courtroom in the presence of the venire 

and any other spectators who may have bee present. While the clarity and simplicity of 

such a bright line rule is appealing, we will 1 ave that issue to another day when it has 

been thoroughly briefed from a wider persp ctive. We note that other states have 

concepts of "limited closure" that may be su gestive to Washington courts in this 

context. See, e.g., Commonwealth v. Cohen 456 Mass. 94, 921 N.E.2d 906 (2010) 

(citing cases). As the prosecutor duly noted at least one state has expressly addressed 

sidebar conferences in the open courtroom c ntext. E.g., People v. Virgil, 51 Cal. 4th 

1210, 253 P.3d 553 (2011). Since we reach e same result by use ofthe experience and 

logic test in this case, we will not address fu her whether a sidebar conference 

constitutes a closure, but will assume that is ·n fact the case here. 
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The experience prong requires that look at historic practices. Mr. Love argues 

that because cause and peremptory challeng s are part of jury selection, a process that is 

·normally open, the exercise of those challen es must be done openly rather than at 

sidebar. We believe this focus is too narro . The argument here is that the sidebar 

conference violated our open courtroom no s because of what occurred at that 

conference. The focus thus has to be on wh ther the activities occurring at that 

conference were those normally required to e conducted in public. If Mr. Love had 

argued more generally that having any side ar conference during jury selection violated § 

22, then his broader focus would be a bit cl ser to the mark and we would look to histor:ic 

practices in the use of sidebar conferences. owever, his specific argument is that cause 

and peremptory challenges were erroneous! conducted at sidebar. We therefore have to 

apply the experience and logic test to those ractices.5 

Neither party cites any authority sug esting that challenges for cause are normally 

made in public. Challenges for cause, whic have existed from our early territorial 

5 We take guidance for this approach from State v. Wilson, 174 Wn. App. 328, 298 
P .3d 148 (2013). There the court clerk exc sed two jurors who were too ill to report for 
jury selection. The Wilson court expressly istinguished the voir dire component ofjury 
selection from the entire process of jury sel ction and noted that most cases had done the 
same. !d. at 338-40 (discussing cases). Si ilarly, another panel applying the experience 
and logic test to the selection of alternate ju ors focused on the clerk's actions in selecting 
the names rather than the general portion of the trial where the activity occurred. State v. 
Jones, 175 Wn. App. 87, 303 P.3d 1084 (2013). 
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statutes, typically present solely a legal issu , i.e., has the statutory standard been 

satisfied?6 A peremptory challenge is one r which no reason need exist and rests in the 

discretion ofthe parties. Again, there is no vidence suggesting that historical practices 

required these challenges to be made in pu lie. Most parties, in fact, would probably 

rather not have a challenge for cause made n the presence of the juror in case the 

challenge failed and the juror might serve owing the identity of a party that had not 

wanted him or her to serve. 

Our research discloses one case in w ich the defense challenged the "use of 

secret-written-peremptory jury challeng s." State v. Thomas, 16 Wn. App. 1, 13, 553 

P.2d 1357 (1976). Discerning no prejudice to the defendant from the process, and noting 

that the process was used in several co untie , the court rejected the argument for having 

"no merit." I d. Although suggestive that t ere may have been an "open" peremptory 

challenge process in use in other places, Th mas is strong evidence that peremptory 

challenges can be conducted in private. 

6 The current statutes governing cau e challenges and peremptory challenges in 
civil cases are found in RCW 4.44.130-.25 . All ofthese statutes trace back to at least 
1869; some are earlier. See Laws of 1869 § 212-223. CrR 6.4(e) supersedes the former 
statutes that provided for peremptory chall nges in criminal cases. Those statutes, former 
RCW 10.49.030-.060, were repealed by La s of 1984, ch. 76, § 30, and had their genesis 
in the Laws of 1854 §§ 102-106. 
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Also somewhat suggestive is Subletti self. There the court faced a public trial 

challenge to the trial court's having answere a written jury question in chambers. 

Applying the experience and logic test, the c urt determined that jury questions had 

historically not been answered in open court d that logically there was no need to do so 

since answering the question in public did n t further the purposes of the public trial 

guarantee. Sublett, 176 Wn.2d at 75-77, Th use of a written question and answer 

created a public record that furthered the pu lie trial right. !d. at 77. 

The history review confirms that in o er 140 years of cause and peremptory 

I 

challenges in this state, there is little evidenc of the public exercise of such challenges, 

and some evidence that they are conducted p ivately. Our experience does not require 

that the exercise of these challenges be cond cted in public. 

Similarly, the logic prong does not in icate that the challenges need to be 

conducted in public. The purposes of the pu lie trial right are 

to ensure a fair trial, to remind the of cers of the court of the importance of 
their functions, to encourage witnesse to come forward, and to discourage 
perjury. 

State v. Brightman, 155 Wn.2d 506, 514, 12 P.3d 150 (2005). 

Those purposes simply are not furthe d by a party's actions in exercising a 

peremptory challenge or in seeking a cause allenge of a potential juror. The first action 

presents no questions ofpublic oversight, an the second typically presents issues oflaw 
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for the judge to decide.7 The written record of these actions-the clerk's written juror 

record and the court reporter's transcription of the cause challenges at sidebar-satisfies 

the public's interest in the case and assures at all activities were conducted aboveboard, 

even if not within public earshot. The alter ative is to excuse all jurors from the 

courtroom while legal arguments take place in public concerning a juror's perceived bias. 

We do not believe the public trial right requ res the use of two rooms in order to facilitate 

the defendant's challenge to some jurors for cause. 

Neither prong of the experience and ogic test suggests that the exercise of cause 

or peremptory challenges must take place i public. Mr. Love needed to establish that 

both aspects of that test required that the co rtroom be open. The written record 

protected the public's interest in Mr. Love' cause challenges8 and the prosecutor's 

peremptory challenge. Sublett, 176 Wn.2d 

The experience and logic test confir s that the trial court did not erroneously 

close the courtroom by hearing the defend t's for cause challenges at sidebar, nor would 

7 RCW 4.44.240 does provide fortes imony if needed to assess a question of juror 
bias. While that aspect of jury selection wo ld appear to need to take place in the public 
courtroom, we do not believe that the evide ce gathering function should be confused 
with the legal question ofwhether a juror di plays disqualifying bias. 

8 We need not decide whether Mr. L ve's use of the sidebar to make his 
challenges rather than request a public argu ent waived his ability to raise the issue 
without showing how the practice prejudice him. Cf State v. Momah, 167 Wn.2d 140, 
217 P.3d 321 (2009). 
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it have been error to consider the perempto challenge in that manner if the court had 

done so. The sidebar conference did not clo e the courtroom. 

Defendant's Presence at Sidebar 

Mr. Love also contends that his due rocess rights were violated by hearing his for 

cause challenges at sidebar without his pers nal presence. He has not established that 

there was manifest constitutional error allo ing him to raise this claim for the first time 

on appeal. 

A criminal defendant has a due proc s right to be present at all critical stages of 

his criminal trial. State v. lrby, 170 Wn.2d 74, 246 P.3d 796 (2011). This includes the 

voir dire and empanelling stages of the trial. I d. at 883-84. 

However, Mr. Love did not contest t e use of the sidebar procedure to hear his 

challenges for cause. The general rule in W shington is that appellate courts will not 

hear challenges that were not presented tot e trial court. RAP 2.5(a). An exception is 

made for issues of"manifest error affecting constitutional right." RAP 2.5(a)(3). Such 

issues may be raised if the record is sufficie t to adjudicate them. State v. McFarland, 

127 Wn.2d 322, 333, 899 P.2d 1251 (1995). The alleged error must both be of 

constitutional nature and be "manifest" in t e sense that it actually prejudiced the 

defendant. ld. 
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Mr. Love has not established that the lleged constitutional error was manifest 

because he has not shown that he was preju ·ced by the process.9 He was present beside 

his counsel during the information gathering phase of voir dire and apparently had the 

opportunity to provide any input necessary t whether to pursue any challenges for cause. 

His counsel then successfully challenged tw jurors for cause, and the parties discussed 

but did not need to reach the qualifications o three other jurors who would not make it 

on to the panel. Having succeeded in his ca se challenges at the sidebar conference, he 

simply cannot show how he was prejudiced y the procedure. 

His due process claim therefore is no manifest error. Accordingly, Mr. Love 

cannot pursue that claim for the first time in his court. RAP 2.5(a)(3); McFarland, 127 

Wn.2d at 333. 

Value of a Cancelled, Postdated Che k 

Lastly, Mr. Love argues that there is i sufficient evidence of his second degree 

theft conviction involving Ms. L. because th postdated check had no value and the 

money order that he took was valued below he second degree theft limit. The 

9 We question, although do not decid , whether Mr. Love has established he was 
not present. As we have just determined, th courtroom was not closed by the sidebar 
conference and Mr. Love was admittedly in he courtroom during jury selection. If 
"present" means standing beside counsel he ight be correct, but there has been no 
authority presented suggesting that presence has such a meaning. He was in the 
courtroom, which was "open" to him. 

2 
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Washington Supreme Court has already dec"ded-this issue in an older case that is still 

applicable to the modem statute. 

Second degree theft is committed (as barged in this case) when a defendant takes 

property or services having a value in exces of$750 belonging to another. RCW 

9A.56.020(1)(b); RCW 9A.56.040. The wo d "value" typically means the market value 

of the property in the area at the time of the rime, and with respect to checks, the value 

"shall be deemed the amount due or collecti le thereon or thereby, that figure ordinarily 

being the face amount of the indebtedness 1 ss any portion thereofwhich has been 

satisfied." RCW 9A.56.010(21). 

Seizing· upon the "ordinarily" clause of the quoted material, Mr. Love argues that 

the postdated nature ofthe check in questio , which was then cancelled before the date 

on the instrument, meant that the face value f the check was no longer sufficient to 

support the valuation. His arguments requir us to decide if either cancellation or 

postdating effects the face value of an instru ent. We conclude that the answer is "no" 

in both cases. 

The cancellation issue was previous] decided in State v. Easton, 69 Wn.2d 965, 

422 P.2d 7 (1966). There a stolen check wi a face value of$95 was cancelled before 

the defendant had the opportunity to attemp to cash it. !d. at 967. Former RCW 

9.54.100 (1965) provided (in part) that the v lue of an instrument "shall be deemed the 
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amount due thereon or secured thereby." E stan, 69 Wn.2d at 970 (quoting statute). The 

court noted both that the statutory definitio of value was not affected by the cancellation 

and that the cancellation did not affect the n gotiability of the check. !d. at 970-71. 

The quoted language of former RC 9.54.100 is similar to the modern defmition 

ofRCW 9A.56.010(2l)(b). State v. Lample , 136 Wn. App. 836, 841, 151 P.3d 1001 

(2006). Both statutes describe value in ter s of what the instrument states on its face. 

Neither defmition mentions cancellation as exception to the face value rule. As did 

the Easton court under the former statute, w conclude that the cancellation of a stolen 

check does not alter its face value under RC 9A.56.010(2l)(b). The value ofthe check 

given to Mr. Love was established when it as created and was not affected by the 

subsequent cancellation. 

Mr. Love also argues that because th check was postdated, it had a value of zero 

when he acquired it. For several reasons, w again disagree. First, nothing in the 

definition of "value" under the statute speak to the date the obligation comes due. 

Rather, it is strictly defined in terms of the f: ce value of the obligation less any payments 

made. Second, even an instrument with a f1 ure maturity date has current value, although 

perhaps at a discounted rate. Our bond mar ets operate on that principle. 

Third, the Uniform Commercial Cod (UCC) recognizes that postdated checks do 

create liability and are negotiable. gh an instrument is not payable on demand 

~4 
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until the stated date, 10 the modem practice i to pay a check when it is presented unless 

the drawer has expressly advised the bank n t to pay until the date of the check. RCW 

62A.4-401(c). This is to accommodate auto ated check cashing systems. See RCWA 

62A.4-401 U.C.C. cmt. 3, at 33l. 

On the basis ofthese UCC provision , Division One of this court upheld a forgery 

conviction involving a postdated check inS te v. Young, 97 Wn. App. 235, 984 P.2d 

1050 (1999). There the defendant had phot copied several checks made out to him and 

presented the photocopies, at different time , to a check cashing store. One of the checks 

was presented two days before the date of e check. ld. at 237-38. Considering the 

noted UCC provisions, particularly RCW 6 A.4-40 1 (c), the court concluded that the 

postdated check did create a legal liability d upheld the forgery conviction. !d. at 239-

40. 

Accordingly, we conclude that neith r the postdating of the check by Ms. L. nor 

its subsequent cancellation invalidated the c eck. Mr. Love received an instrument of 

value when he deceived Ms. L. into giving i to him. Accordingly, the evidence was 

sufficient to support that count. 

10 RCW 62A.3-113(a). 
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The convictions are affirmed. 

WE CONCUR: 

Kulik, J. 
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ORDER DENYING 
MOTION FOR 
RECONSIDERATION 

THE COURT has considered appell t's motion for reconsideration, and is of the 

opinion the motion should be denied. There£ re, 

IT IS ORDERED the motion for reco sideration of this court's opinion of September 24, 

2013, is denied. 

DA1ED: October 22, 2013 

PANEL: Judges Korsmo, Kulik, Siddoway 

FOR THE COURT: 

Chief Judge 


